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 1.  TIME:  9:00   CASE#: MSC14-02276 
CASE NAME: MARJAN BARABIAN VS. CENTEX HOMES 
HEARING ON MOTION FOR GOOD FAITH SETTLEMENT 
FILED BY FIRST SPECIALTY INSURANCE CORPORATION 
* TENTATIVE RULING: * 
 
 Intervenor First Specialty Insurance Corporation’s Motion for Determination of 
Good Faith Settlement is continued to June 25, 2020.  Defendant/Cross-Complainant 
Centex Homes has opposed the motion, presenting evidence that a settlement agreement 
has not been executed by Plaintiffs, giving doubts as to whether the parties have indeed 
reached a settlement.  While the moving papers contain the mediator’s memorialization of the 
settlement, they do not contain any actual written agreement. 
 
                The Court notes First Specialty has not filed a Reply as of May 18, 2020.  There is no 
response to Centex’s claim that the settlement may not exist.  Therefore, moving party shall 
provide a copy of the executed settlement agreement to the Court on or before June 11, 2020, 
before the Court makes its determination. 
 

  

 2.  TIME:  9:00   CASE#: MSC14-02276 
CASE NAME: MARJAN BARABIAN VS. CENTEX HOMES 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear, by telephone.  The parties are directed to consult the Court’s website for all 
currently effective Emergency Orders, specifically the Emergency Local Rule for Complex Civil 
adopted and posted on May 11, 2020. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-02404 
CASE NAME: ACOSTA VS. REMINGTON LODGING 
HEARING ON MOTION FOR CLASS CERTIFICATION 
FILED BY RINA ACOSTA 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to June 25, 2020 at 9:00 a.m. 
 

  

 4.  TIME:  9:00   CASE#: MSC16-02404 
CASE NAME: ACOSTA VS. REMINGTON LODGING 
HEARING ON MOTION FOR LEAVE TO FILE DOCUMENTS UNDER SEAL 
FILED BY REMINGTON LODGING & HOSPITALITY LLC 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to June 25, 2020 at 9:00 a.m. 
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 5.  TIME:  9:00   CASE#: MSC17-01600 
CASE NAME: TOVAR VS. NIR WEST COAST 
HEARING ON MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY JAVIER VEGA TOVAR 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to July 30, 2020 at 9:00 a.m. 

 

  

 6.  TIME:  9:00   CASE#: MSC19-02413 
CASE NAME: BRYSON VS. SHEA HOMES 
HEARING ON MOTION TO DISMISS OR STAY ACTION 
FILED BY SHEA HOMES, LP 
* TENTATIVE RULING: * 
 

Before the Court is a motion to dismiss, or alternatively, to stay the action filed by defendant 

Shea Homes, Inc. ("Shea"). For the reasons set forth, the Court denies Defendant's motion to 

dismiss the action, but grants the motion to stay. 

Shea was the homebuilder/developer of a residential community in Oakley, California known as 

Summer Lake. Plaintiffs are the owners of six homes in the development which they allege have 

various construction defects. The owners of four of the homes purchased their homes directly 

from Shea, and the other owners are subsequent purchasers. 

Shea contends that Plaintiffs are bound by the pre-litigation alternative dispute resolution 

procedures under the purchase contracts, the recorded Master Declaration and Individual 

Declarations. Shea asserts Plaintiffs have not submitted compliant notices of the alleged defects 

required under the Formal Claims Process, warranting the Court's exercise of its inherent 

authority to dismiss the action pursuant to Code of Civil Procedure § 583.150. Alternatively, 

Shea seeks an order staying the action to allow the Formal Claims Process and binding 

arbitration of the claims to proceed. 

Plaintiffs do not dispute that the relevant contracts and recorded documents contain the pre-

litigation alternative dispute resolution provisions cited by Shea, or that the claims are subject to 

binding arbitration if the pre-litigation dispute claims process does not resolve the claims. 

Plaintiffs contend they served compliant Notices of Action in accordance with the pre-litigation 

alternative dispute resolution procedures of the contracts and Master Declaration. They argue 

Defendant has refused to engage in the inspections and other pre-litigation procedures required 

by the contractual and recorded documents in order to advance the pre-litigation process. 

Plaintiffs assert they filed their complaint initiating this action to preserve the statute of 

limitations. More important for the disposition of the motion, they argue that the contractual and 

recorded documents leave it to the arbitrator to determine the dispute over the sufficiency of the 
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Notices of Action, not the Court. They do not oppose the Court granting a stay of the action, the 

alternative relief requested by Shea. 

Plaintiffs have filed a notice of related case, Navarro v. Shea Homes, Inc., MSC18-01692 

(*Navarro Action”), in which another homeowner in the same subdivision filed suit against Shea 

in this Court in 2018. Shea filed a motion to dismiss or stay the Navarro Action, and in that case, 

the Court granted the alternative relief of staying the Navarro Action pending completion of the 

pre-litigation and arbitration process. 

Plaintiffs assert that the contractual and recorded documents in the Navarro Action have the 

same ADR provisions as those related to the homes in this litigation. The Court’s tentative ruling 

in the Navarro Action quoted Section 22.4 of Navarro’s individual purchase contract, which 

contains the same pertinent language as the contracts attached to the Declaration of Laurel 

Wilson filed by Shea in support of the current motion. Section 22.4 states that “[i]f the Formal 

Claims Process does not result in a resolution of the dispute/action, or if a dispute/action is not 

subject to the Formal Claims Process, the dispute/action shall be resolved through the Binding 

Dispute Resolution Procedures provided in Exhibit 7 to the Master Declaration.”  (Wilson Decl. 

Exhs. A – E [italics in original]) 

Section 11.7 of the Disclosures provided to the homeowners with the original sales contracts 

includes similar language as Section 22.4 of the purchase contract: “If the Formal Claims 

Process does not result in a resolution of the dispute/action, or if a dispute/action is not subject 

to the Formal Claims Process, the dispute/action shall be resolved through the Binding Dispute 

Resolution Procedures. Buyer will be provided with a copy of the Formal Claims Process as an 

attachment to the Master Declaration.” (Wilson Decl. Exhs. A -E) Article V of the Master 

Declaration as well as Exhibits 6 and 7 to the Master Declaration are not legible in the exhibit 

attached as Exhibit F to the Wilson Declaration filed with the Court. If Master Declaration and 

the Exhibits to the Master Declaration contain language that differs from Section 22.4 of the 

purchase contracts or Section 11.7 of the Disclosures, the parties should provide legible copies 

to the Court.  

Based on the language quoted from the purchase contract and Disclosures, the Binding Dispute 

Resolution Procedures appear to apply to any dispute or action. Under Sandquist v. Lebo 

Automotive, Inc. (2016) 1 Cal.5th 233, 245-248, disapproved on other grounds Lamps Plus, Inc. 

v. Varela (2019) 139 S.Ct. 1407, when an arbitration agreement covers “any claim” or dispute, 

whether a claim is arbitrable is an issue for the arbitrator.  

In this case, as in the Navarro Action, the sufficiency of the Notices of Action under the Formal 

Claims Process and the application of the Binding Dispute Resolution Procedures are issues for 

the arbitrator. Shea has apparently presented the issues to the arbitrator through a motion to 

dismiss filed before JAMS. (Kirkland Decl. ¶ 18 and Exh. 12) In its reply, Shea does not dispute 

that it filed a motion to dismiss before the arbitrator to address the sufficiency of Plaintiffs’ 

compliance with the pre-litigation alternative dispute resolution procedures. In the reply, Shea 

also confirms that Plaintiffs have commenced an arbitration before JAMS. (Reply, p. 9, ll. 26-27) 
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As in the Navarro Action, the Court finds it appropriate to stay this action to allow these disputes 

to proceed before the arbitrator. 

The Court has reviewed the request for attorneys’ fees by Shea and the extensive 

communications which preceded the filing of this motion. In light of the disputes reflected in the 

correspondence regarding the pre-litigation dispute resolution process which must be addressed 

by the arbitrator and the fact Shea apparently filed a motion to dismiss before the arbitrator after 

filing this motion, the Court exercises its discretion not to award Shea attorneys’ fees and costs 

in bringing this motion.  

The motion to dismiss is denied. Pursuant to the stay provisions of Civil Code § 930(b), the 

Court grants Defendant’s alternative request to stay the action.  

Evidentiary Objections to Opposition Declarations 

The Objections to the Kirkland Declaration and Exhibits are overruled. The Court recognizes 

that both sides dispute the other counsel’s version of the facts and events, and the parties’ 

respective positions concerning the presentation of the claims, mediation, and arbitration. The 

Court receives the material as background to the relief sought in the motion. 

Objection Nos. 1, 2 and 3 to the Knapper Declaration are also overruled. The statements 

provide background to the action and the alternative dispute resolution process. Objection No. 4 

to the Knapper Declaration is sustained.  

 

  

 7.  TIME:  9:00   CASE#: MSC19-02413 
CASE NAME: BRYSON VS. SHEA HOMES 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear (by telephone). 

  

 8.  TIME:  9:00   CASE#: MSC19-02431 
CASE NAME: PATTERSON VS. ROBERT HALF 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY ROBERT HALF INTERNATIONAL INC. 
* TENTATIVE RULING: * 
 
Defendant’s motion to compel arbitration is continued to June 4, 2020.  Plaintiff has advised the 
Court of its “conditional non-opposition” to the motion, based on an agreement between the 
parties to amend the complaint to remove all but the PAGA claims.  This stipulation was 
submitted to the Court, but was returned because, since it effectively dismisses the putative 
class claims, CRC Rule 3.770 applies, and the appropriate declaration must be filed.  Once this 
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is done, and assuming that the declaration is acceptable, the Court will sign the order, and the 
Court will remove the matter from the calendar. 

  

 9.  TIME:  9:00   CASE#: MSC19-02431 
CASE NAME: PATTERSON VS. ROBERT HALF 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear (by telephone). 

 

  

10.  TIME:  9:00   CASE#: MSC20-00274 
CASE NAME: HANCOCK VS. SERVICELINK 
HEARING ON MOTION FOR PERMANENT INJUNCTION 
FILED BY ANNE HANCOCK 
* TENTATIVE RULING: * 
 

Before the Court is a “Motion to Request for Permanent Injunction from Defendant’s [sic] to 

refrain from Notice of Sale and Mortgage Loan Payments” (the “Motion”) filed by Plaintiff Anne 

Hancock (“Plaintiff” or “Hancock”). Defendant Fremont Bank (“Defendant” or “Fremont Bank”) 

opposes the Motion.  

As a threshold issue, Plaintiff seems to have mistaken permanent injunctions for preliminary 

injunctions. Permanent injunctions are a post-trial remedy. Because this case is before trial, the 

Court considers the Motion to be an application for preliminary injunction.  

The ruling on an application for preliminary injunction rests in the sound discretion of the trial 
court. (Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450.) “An injunction properly 
issues only where the right to be protected is clear, injury is impending and so immediately likely 
as only to be avoided by issuance of the injunction.” (Korean Philadelphia Presbyterian Church 
v. California Presbytery (2000) 77 Cal.App.4th 1069, 1084.) 

The burden is on Plaintiff to show all elements necessary to support issuance of a preliminary 
injunction. (O’Connell v. Sup.Ct. (Valenzuela) (2006) 141 Cal.App.4th 1452, 1481.) 

“In deciding whether to issue a preliminary injunction, a trial court weighs two interrelated 
factors: the likelihood the moving party ultimately will prevail on the merits, and the relative 
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interim harm to the parties from the issuance or nonissuance of the injunction.” (Whyte, supra, 
101 Cal.App.4th at 1449.) 

Plaintiff has not met her burden for preliminary injunction. Her brief Motion makes no showing 

regarding the merits of her underlying complaint, nor does she aver that she would sustain 

greater harm should an injunction not issue. The Court also notes that Plaintiff’s showing on the 

merits is further weakened by the fact that her previous complaint against Defendants raising 

similar claims (Case No. C18-02245) was dismissed after the Court sustained a demurrer. 

The Motion is denied. 

 

  

11.  TIME: 10:00   CASE#: MSN18-1166 
CASE NAME: BRUZZONE VS. TOWN OF MORAGA 
SPECIALLY SET HEARING ON WRIT OF MANDATE 
SET BY DEPARTMENT 39 
* TENTATIVE RULING: * 
 
Hearing required.  The hearing will be held through a Zoom video call.  Interested members of 
the public may listen to and view the call (but will be on mute) by signing on with the following 
information: 
 
https://zoom.us/j/93886937954?pwd=cXhtTHhHbThrdzc3YjhFV2ZoSDRwUT09 

Meeting ID: 938 8693 7954 

Password: Bruzzone 

The following tentative ruling will provide the basis for the discussion at the hearing. 

In April of 2018, the Town of Moraga (“Town” or “Moraga”), adopted a series of changes 

to existing ordinances governing development on hillsides (the “Hillside Regulations” or the 

“Project”).  Petitioner David Bruzzone lives in Moraga, while petitioner Jane Bruzzone lives in 

Lafayette. The Bruzzones own properties governed by the Project, and pose two challenges to 

it:  (1) that the Town should have prepared an Environmental Impact Report instead of a 

Negative Declaration; and (2) that the Project violated the State Planning & Zoning Law, 

including, but not limited to, violating the Housing Element requirements by limiting development 

in ways that will prevent the achievement of the housing goals envisioned by the Housing 

Element of the General Plan. 

I. BACKGROUND AND RECORD 

A. The Project 

As far back as 1986, the Town has maintained various ordinances and policies limiting 

development on ridgelines and hillsides.  The first measure, adopted by initiative that year, was 

the Moraga Open Space Ordinance (MOSO).  At various times, corresponding changes have 

https://zoom.us/j/93886937954?pwd=cXhtTHhHbThrdzc3YjhFV2ZoSDRwUT09
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been made to the General Plan, zoning ordinance, and design guidelines applied in 

development reviews.   

In the original Moraga Open Space Ordinance adopted in 1986, a number of restrictions 

were imposed.  Residential density was limited to 1 unit per 5 to 20 acres for certain designated 

areas.  No development was permitted on grades of 20% or more and within 500 feet of a major 

ridge; or on ridgelines that are above 800 feet elevation.  It also zoned certain land as “open 

space,” which limited development in those areas, particularly where they were within 500 feet 

of ridgelines.  There was litigation, which ended in the Town’s favor.  (Northwood Homes, Inc. v. 

Town of Moraga (1989) 216 Cal.App.3d 1197, 1201-1206.)  The primary basis for that ruling as 

to CEQA, however, was that the MOSO was exempt from CEQA because it was adopted by 

initiative. 

The Project amended the MOSO, the General Plan, the Zoning Ordinance, and Design 

Guidelines.   The challenged actions consist only of the Spring 2018 amendments to the various 

ordinances, not the entire effect of the combination of ordinances dating back to 1986.  

Understanding exactly what was changed and what already existed is the proper point of 

departure. 

Under MOSO, specific areas were identified (often referred to in the record as “MOSO 

ridgelines”) and were subjected to particular development restrictions. Under this project, the 

MOSO restrictions are extended to areas not previously covered by MOSO (“non-MOSO 

ridgelines).  For example, under MOSO, development is prohibited within 500 feet of specified 

ridgelines.  Under this Project, that restriction is extended to additional specified ridgelines.  For 

example, under the Project, development is prohibited within 200 feet of “non-MOSO” ridgelines.   

No development is permitted on slopes of 25% or greater.   In addition, no further 

development on MOSO lands with grades over 20%.  The Project provides that the 

determination of whether a property has a 20% slope is based on the slope of the building 

footprint, not the parcel as a whole.  

The Project requires “visual separation” of 35% of distance from crest of designated 

ridgelines to the “toe” of the slope from main roadways.  In other words, a development on a 

hillside is not permitted if it would prevent a person standing on a main artery at the bottom of 

the hill from seeing the top 35% (measured vertically) of the adjacent ridge.  

The Project limits density to 1 unit per 20 acres in “high risk” areas.  This limitation 

applies regardless of any geologic remediation is undertaken. 

The Project also provides generally that development must retain natural character of 

existing  

 The extent to which the Project applies to certain existing properties is also discussed by 

the parties.  The Bollinger Valley Site is a particular area of concern to Petitioners, because they 

own it.  This site is the subject of another case pending in this Court, which will be considered 

separately.  Initially, this site was exempt from the Project, because it had a pending 

development application, and pending applications were exempt from the new requirements.  
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That pending application was denied in November of 2018, however, and any new applications 

for that site will be subject to the new requirements. 

An area in the center of Moraga called the Moraga Center Specific Plan (“MCSP”) is 

subject to a specific set of development plans.   The MCSP calls for development of 630 units of 

housing and other uses in this 187-acre area.  The MCSP area, however, is expressly exempt 

from the Project. This land is not protected hillside or ridgeline, but development in it would have 

been affected because it could block the view of the ridgelines, which Petitioners assert 

effectively would have precluded any development other than single-story development.   

“Indian Valley” is another site that is subject to a pending development application, for 

150 single family homes.  The record is not clear as to the effect of the Project on this land, 

because it appears that development in at least some part of it is already restricted by the pre-

existing MOSO requirements.   

 B. The Process 

 The Project has been reviewed since 2013, including a variety of public meetings and 

comment periods, before the Planning Commission and the Town Council.  Petitioners, partly 

through their retained consultants, have taken part in this process, submitting a variety of 

objections.  Foremost among these comments are two separate submissions by Loewke 

Planning Associates.  The nature of the comments varies – some are claims of environmental 

effects under CEQA, while others are better characterized as substantive objections to the 

Project. (AR 1363-1418.)  The set of comments argues that the Project will make it harder to 

develop the valley floor because of view impacts and that ridgeline development and hillside 

development will be limited.  It states that the Project will render development of the MCSP 

infeasible, because nothing over one story will be permitted.  It states that the project “will have 

devastating effect on accommodation of housing, including affordable housing,” and that 

housing will be precluded on 186-acre Bollinger Valley Site. 

That set of comments further argues that additional housing is needed to create 

economic demand necessary for downtown Moraga revitalization, which would protect the 

environment by allowing people to dine and shop locally. 

It also asserts that the Project has a discriminatory focus on the Bruzzone family 

properties: MCSP properties, the Bollinger Valley Site, the Indian Valley Site, and others.  It 

argues that the Project is not consistent with Housing Element or the General Plan.   

This set of comments argues that the Project will put more pressure to build housing 

outside of Moraga, creating more sprawl. 

Finally, it argues that the Project conflicts with County Wide Transportation Plan, 

because it blocks accommodation of the Town’s Regional Housing Needs Allocation. 

Loewke submitted another set of comments on June 27, 2014. 
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This set of comments generally states that the Project amends the Town’s General Plan 

and MOSO.  It argues that the hillside determinations are arbitrary, and the method used to 

determine slope is wrong.  It criticizes the “high risk” classification and restriction of development 

on those hillsides, which could reduce housing allowed in those areas.  It claims that the Project 

inaccurately maps view sensitivity.  It criticized the cut and fill requirements.  It says the project 

could have an effect on the environment, referring back to all of the other points. 

This set of comments was based on input from Engeo, an engineering firm.  It argued 

that the limitations on development in areas with a 20 to 25% slope is arbitrary, and that many 

coastal range areas allow building in areas with a slope of 35 to 50%, because the issue is the 

nature of the soil and bedrock, not the slope per se.  It asserted that the award of “points” for 

certain aspects of proposed developments was arbitrary, may increase risk by providing a false 

sense of safety, or leading people into building in ways that aren’t the best way.  Basically, it 

urged more technical, site specific, review of proposed developments.  

Ultimately, the Town adopted an Initial Study/Negative Declaration that sets forth the 

basis for its action.  (AR 158-195.)  It commences with a description of the changes proposed by 

the Project.  The discussion of environmental impacts at some points is brief, because no 

substantial issue is raised.  For example, in discussing "Biological Resources,” the Initial Study 

notices that the “proposed Amendments would generally be more protective of hillsides, 

ridgelines, and open space lands in Moraga by providing additional regulations for development 

in ridgelines[.]”  Thus, there is relatively little to discuss.  Similar treatment is given to 

“Agricultural and Forest Resources,” to “Cultural Resources,” and so forth.  The document does 

not discuss whether the project may have the indirect consequence of pushing growth to other 

areas within or outside of Moraga.  The Initial Study, however, is not the entire record.  The 

Initial Study as a result summarizes the conclusions reached by the Town, but does not 

necessarily reflect the full scope of the analysis.  (See Sundstrom v. County of Mendocino 

(1988) 202 Cal.App.3d 296, 305 [“Even if the initial study is defective, the record may be 

extensive enough to sustain the agency’s action.”’].) 

The CEQA guidelines themselves use a “checklist” approach to the initial study.  (14 

CCR § 15063, Appendix G.)  Thus, there is nothing inherently flawed about the approach. 

II. CEQA CLAIMS 

Generally, Petitioners assert that an Environmental Impact Report should have been 

prepared, because the Project will have a significant effect on the environment.  They also 

allege that any conclusion to the contrary is based on improper “piecemealing” of the project. 

A. Standard of Review 

An environmental impact report must be prepared “whenever it can be fairly argued on 

the basis of substantial evidence that the project may have a significant environmental impact.”  

(No Oil, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68, 75; Public Resources Code §§ 21100, 

21151; 14 Cal. Code Regs. § 15064(a)(1).)  This is a relatively low threshold, and does not 

require a certainty of environmental impact, but it still has some meaning.    
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Substantial evidence “shall include fact, a reasonable assumption predicated upon fact, 

or expert opinion supported by fact.”  (Public Resources Code § 21080(e)(1).)  It does not 

include “argument, speculation, unsubstantiated opinion or narrative, evidence that is clearly 

inaccurate or erroneous, or evidence of social or economic impacts that do not contribute to, or 

are not caused by, physical impacts on the environment.”  (Public Resources Code § 

21080(e)(2).) 

Separately, if an agency fails to genuinely examine the issue of whether the project will 

have a significant adverse environmental impact, the determination may be set aside.  (City of 

Redlands v. County of San Bernardino (2002) 96 Cal.App.4th 398, 408.)   In that case, the 

County adopted general plan changes, and asserted that the changes merely “clarified” certain 

things.  The changes, however, allowed substantial new development in certain unincorporated 

areas, by giving the county greater authority over certain areas within the sphere of influence of 

certain cities.   “Not only does CEQA apply to revisions or amendments to an agency’s general 

plan, CEQA reaches beyond the mere changes in the language in the agency’s policy to the 

ultimate consequences of such changes to the physical environment.”  (Id., at 409.)   

Petitioners do not claim that the Project authorizes any development that previously was 

not authorized.  It instead limits development where it otherwise would be permitted.  This, in 

and of itself, does not constitute a significant effect on the environment.  Instead, Petitioners 

argue, the project will result in development in other areas not protected by the Hillside 

Regulations, as a necessary consequence of the Project.  This type of indirect effect is 

cognizable under CEQA as a basis for a finding that the project will significantly affect the 

environment, if a sufficient showing is made.  (Muzzy Ranch Co. v. Solano County Airport Land 

Use Com. (2007) 41 Cal.4th 372, 383.)  As the Supreme Court stated, “a government agency 

may reasonably anticipate that its placing a ban on development in in area of a jurisdiction may 

have the consequence, notwithstanding existing zoning or land use planning, of displacing 

development to other areas of the jurisdiction.”  (Id., at 383.)  Nor does the fact that subsequent 

developments will require further approvals automatically negate the requirement, although it is 

a factor that may be considered. (Id., at 383 and 388.)  As the court noted, “nothing inherent in 

the notion of displaced development places such development, when it can reasonably be 

anticipated, categorically outside the concern of CEQA.”  (Id., [emphasis added].)   Ultimately, 

the Supreme Court found that the record in that case was sufficient to establish that no 

Environmental Impact Report was required.   

Thus, CEQA requires that agencies consider the indirect growth-inducing impacts of 

projects, but not if they are speculative.  The line between the two appears to be very fact-

specific.  In Stanislaus Audubon Society, Inc. v. County of Stanislaus (1995) 33 Cal.App.4th 

144, 158, the court considered whether construction of a golf course could lead to residential 

development.  The fact that those effects (development of housing) would go through their own 

environmental review process did not avoid the issue.  There were no pending applications at 

the time.  The county had stated that past experience had shown that golf courses were “a 

catalyst which triggers requests for residential development.”   (Id., at 16, 158.)  As the court 

stated, “The record here clearly contains substantial evidence supporting a fair argument the 

proposed country club may induce housing development in the surrounding area.  The fact that 
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the exact extent and location of such growth cannot now be determined does not excuse the 

County from preparation of an EIR.”  (Id.)  The court went on to note that the petition is not 

required to prove that the project “will have a growth-inducing effect or to present evidence 

demonstrating it had already spurred growth in the surrounding area.  To the contrary, appellant 

is required only to demonstrate that the record contains substantial evidence sufficient to 

support a fair argument that the project may have a significant growth inducing effect.”  (Id., at 

152-153 [emphasis in original].) 

In Aptos Council v. County of Santa Cruz (2017) 10 Cal. App.5th 266, 293, the court 

noted the same standards, but reached a different result based on the facts in the record.  The 

ordinance in question changed standards for construction of hotels in a manner that was 

intended to encourage more development.  The court stated that “when evaluating the potential 

environmental impact of a project that has growth-inducing effects, an agency is not excused 

from environmental review simply because it is unclear what future developments may take 

place.  It must evaluate and consider the environmental effects of the ‘most probable 

development patterns.’” (Id., at 292-293, quoting City of Antioch v. City Council (1986) 187 

Cal.App.3d 1325, 1337.) Ultimately, however, the court concluded that while the ordinance 

reflected the City’s “hope” that it would result in more hotels, the record did not show that it was 

“reasonably foreseeable, rather than an ‘optimistic gleam in [the County’s] eye.’”   (Id., at 294.)  

Thus, it found that no Environmental Impact Report was required. 

 Additional cases following the same general principles, but focusing on the issue of what 

constitutes “evidence,” again with a case-specific results.  (See Leonoff v. Monterey County Bd. 

of Supervisors (1990) 222 Cal.App.3d 1337, 1353  [“Unsubstantiated opinions, concerns, and 

suspicions about a project, though sincere and deeply felt, do not rise to the level of substantial 

evidence supporting a fair argument of significant environmental effect.”]; Apartment Assn. of 

Greater Los Angeles v. City of Los Angeles (2004) 90 Cal.App.4th 1162, 1170 [rental housing 

inspection ordinance would not necessarily result in more construction and repair activity]; 

Citizens for Responsible Development v. City of West Hollywood (1995) 39 Cal.App.4th 490, 

500 [effects of historic preservation ordinance did not require EIR].) 

B. Analysis 

First, it seems clear on this record that the direct effect of the Project is to further restrict 

development, which does not have a significant effect on the environment.  The greater issue is 

whether the Project will have indirect “growth inducing” impacts.  That, in turn, is resolved by 

determining whether there is substantial evidence in the record indicating that such impacts are 

reasonably foreseeable, as opposed to speculative.  Put another way, is this case more like 

Muzzy Ranch and City of Aptos, or more like Stanislaus Audubon Society? 

The record here has nothing specific concerning the claim that housing development will 

be pushed to other locations.  No specific projects are identified, nor is any past history cited.  

Nothing indicates that surrounding jurisdictions, which would appear to face similar issues, are 

likely to become the location for this displaced development. 
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Indeed, precious little in this record establishes that the Project will have a substantial 

effect even within the Town of Moraga.  The largest site for potential development, the Moraga 

Center Specific Plan area, is exempt from the project.  Little or nothing has been offered up to 

indicate whether the lands affected by the Project, e.g., “non-MOSO ridgelines” or areas with 

greater than a 25% slope, are suitable for housing development or have been the subject of 

past proposals for housing.  This leaves two potentially affected areas:  Bollinger Valley and 

Indian Valley.  Evidence in the record does indicate that the “visual separation” requirement 

could limit development in those areas to one-story buildings.  Whether this results in less dense 

development, or, as petitioners assert, renders any development in that site financially 

infeasible, the result is the same from an environmental review standpoint: it further reduces 

development, resulting in no significant effect on the environment. 

The adopted Housing Element provides some information concerning other potential 

sites for housing development that could be affected by the Project.  It identifies eight “major” 

projects totaling 343 units that either were approved or had pending applications:  Palos 

Colorados, Los Encinos, Country Club Extension, Camino Ricardo, Hetfield Estates, Moraga 

Town Center Homes, Via Moraga, and Rancho Laguna II.   It also contains a chart (5-113, Table 

B-3) that identifies individual lots or potential subdivisions that with an estimated long term 

capacity of 294 units, but notes that these lots have “constraints,” which include being on hillside 

land, not having any infrastructure, or both. (As to infrastructure, the table notes that this means 

only that infrastructure has not been extended to the lot, but that it might be readily available.)  

Assuming, arguendo, that the Project would reduce development in those areas, that issue is 

relevant to whether the Project is consistent with the Housing Element, not whether the project 

will have a significant effect on the environment.    

Much of the discussion concerning the adequacy of the record centers on the Loewke 

comments.  Petitioners argue that the comments are evidence, because they are proper 

opinions of qualified experts.  The Town asserts that, even if submitted by experts, they are 

speculation because they are not supported by evidence.  In reviewing the comments, the Court 

concludes that some of the comments qualify as appropriate expert opinion, while other 

comments are speculative.  For example, when the Loewke comments state that even high risk 

slopes may be built upon with the proper mediation, this appears to be a qualified opinion based 

on their significant experience in building in many different areas.  Similarly, the criticism that 

precluding development on any slope exceeding 25%, without regard to other factors 

concerning the nature and composition of the soils, appears to be a qualified opinion, not simply 

speculative.  But these objections go to the wisdom of the Project, not to whether it will have a 

significant effect on the environment.   

As to other points, such as the assertion that the Project will result in displaced 

development to other locations within and without the Town, the result is different.  That opinion 

is not simply a matter of engineering expertise.  It requires some supporting evidence to 

establish a reasonable likelihood that this will occur.  The Loewke comments provide no more 

actual evidence on this point than the remainder of the record. 
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All things considered, the Court concludes that any claim that the Project will result in 

greater development, either elsewhere in Moraga or in neighboring jurisdictions, is speculative 

on this record.    

This leaves two other CEQA issues that must be addressed.  First, petitioners claim that 

if the record is inadequate, this is due to the Town’s failure to create an adequate record.  

Petitioners are correct where an agency creates an inadequate record, it cannot hide behind 

that failure.  (Sundstrom v. County of Mendocino, supra, 202 Cal.App.3d 296, 311, Christward 

Ministry v. Superior Court (1986) 184 Cal.App.3d 180, 197.)  In Sundstrom, however, there was 

a great deal of evidence showing likely environmental effects (from a sewage treatment plant 

and a hotel), which the county simply did not discuss in its initial study.  Similarly, in Christward 

Ministry, the project involved approval of new solid waste management facilities at an existing 

landfill, yet the City simply checked “no” in all the boxes on a form asking about environmental 

effects.  Reviewing these cases closely, they address circumstances in which the record 

seemed to provide very clear evidence of significant environmental effects, but the agency 

simply declined to discuss them in any detail, and then claimed that the record did not contain 

substantial evidence.  In this instance, the project’s direct effect is to limit development.  The fact 

that petitioners, through the Loewke comments, speculated that the Project indirectly would 

result in development in other areas, without more, is not sufficient to require the city to create a 

record analyzing that issue in detail.   

 Second, Petitioners argue that the Town has engaged in improper “piecemealing,” which 

results in a failure to consider the cumulative impacts of future acts the Town will take.  

Petitioners point out, correctly, that an agency may not divide a project into separate subparts in 

order to avoid consideration of the “whole of the action.”  (Bozung v. Local Agency Formation 

Commission of Ventura County (1975) 13 Cal.3d 263, 283-284, Orinda Assn. v. Board of 

Supervisors (1986) 182 Cal.App.3d 1145, 1171.)  But there is no indication here that the Project 

was improperly “piecemealed.”  The record shows consideration of the entire package of the 

changes:  design guidelines, zoning ordinance, the General Plan, and the Open Space 

Ordinance.  Petitioners argue that the omission of the area covered by the Moraga Center 

Specific Plan from the Project shows piecemealing.  This could be a concern if the record 

indicated that in fact the new requirements will be applied to the MCSP area.  Instead, that area 

will reviewed through a separate process.  The MCSP area has been the subject of a special 

designation and special treatment for a substantial period of time, apparently due to the critical 

role that area may play in the development of the Town.  Nothing in the record suggests that it 

was exempted from the Project just to “piecemeal” the Project in order to avoid environmental 

review.   

Nor has the town failed to consider “cumulative impacts” of the project.  Under the CEQA 

guidelines, cumulative impacts “refers to two or more individual effects which, when considered 

together are considerable or which compound or increase other environmental.”  (14 CCR 

15355.)  It also considers “closely related past, present, and reasonably foreseeable probable 

future projects.”  (Id., subd. (b).  Looking forward, there is no indication that the Town has any 

anticipated or likely projects that properly should be considered part of this project. 
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III. Planning & Zoning Law Claims 

 Petitioners assert a variety of claims that the Project violates the State Planning & 

Zoning Law, specifically requirements associated with the Housing Element of the General Plan. 

A. Internal conflicts with General Plan and Housing Element (Government Code section 

65300.5) 

Amendments to the Housing Element must be submitted to the state Department of 

Housing and Community Development for review and comments.  (DeVita v. County of Napa 

(1995) 9 Cal.4th 763, 793, fn. 11.)  Petitioners argue that the Project is an amendment to the 

Town’s Housing Element, but was not submitted to the proper agency for approval. 

The Project did not expressly amend the Housing Element.  Petitioners argue, however, 

that in effect it does, by creating limitations on development in areas designated as suitable for 

new housing, such that it will impair the ability to actually construct housing in the areas so 

designated.  They argue that this “effective” change triggered procedural requirements 

associated with a change in the housing element.  In the Court’s view, these arguments are 

better viewed as claiming that the Projects are not consistent with the Housing Element, rather 

than that they effectively amend it. 

“[A] city's land use decisions must be consistent with the policies expressed in the 

general plan. [Citation.] ‘ “[T]he propriety of virtually any local decision affecting land use and 

development depends upon consistency with the applicable general plan and its elements.” 

[Citation.]’ [Citation.]” (Friends of Lagoon Valley v. City of Vacaville (2007) 154 Cal.App.4th 807, 

815; see also Gov. Code Section 65300.5.) 

“The adoption or amendment of a general plan is a legislative act. (Gov. Code, § 

65301.5.)… Judicial review of a legislative act under Code of Civil Procedure section 1085 is 

limited to determining whether the public agency's action was arbitrary, capricious, entirely 

without evidentiary support, or procedurally unfair. [Citations.] A court therefore cannot disturb a 

general plan based on violation of the internal consistency and correlation requirements unless, 

based on the evidence before the city council, a reasonable person could not conclude that the 

plan is internally consistent or correlative. [Citation.]” (Federation of Hillside & Canyon Assns. v. 

City of Los Angeles (2004) 126 Cal.App.4th 1180, 1195.) 

The Town’s Housing Element’s sets forth four general goals.  Each general goal is then 

broken into more specific “policies,” which are then followed by specific “Implementation 

Programs.”  The first Goal is to “[m]aximize opportunities for the development of housing to 

accommodate anticipated growth, facilitate mobility within both the ownership and rental 

markets, and encourage a diverse community.”  (Respondent’s RJN D, Goal H1, at 5-6.)  Four 

corresponding policies are then adopted.  Policy H1.1 addresses “future housing growth to 

provide for Moraga’s ‘fair share’ of the regional need.”    Policy H1.2 addresses the need to have 

“Sufficient Land for a Range of Housing Types,” including multifamily housing, but is tied to 

“density as appropriate for accommodating Moraga’s share of the regional housing need for 

lower-income households.”  (See n. 1.)  Policy H1.3 discourages rezoning residential sites to a 
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lower density or to non-residential zones, but only in order to “ensure that sufficient land is 

zoned and available to meet its Regional Housing Needs Allocation.”   Policy H1.4 provides that 

the Town will use “Infill Housing Opportunities,” which relate to areas that are not primarily at or 

near ridgelines.  The Housing Element also has other general goals: H2 “Provide a variety of 

housing types and affordability levels”; H3 “Ensure the development, maintenance, and 

improvement of high-quality, safe, and livable housing and residential neighborhoods”; and H4 

“Minimize governmental constraints on the development of housing for households of all income 

levels.”   

Review of these goals and policies leads to two important conclusions.  First, the “goals” 

themselves are sometimes competing, and must be weighed against each other.  Second, the 

goal of increased housing is in part tied to creating enough new housing to satisfy the Town’s 

regional fair-share, and therefore a project would contravene that portion of the Housing 

Element only if it would impede the ability to achieve the regional fair-share.  The Project’s 

consistency with the Housing Element must be reviewed in that context. 

The Town’s Regional Housing Needs Allocation was 229 homes for 2014 to 2022.  (RJN 

Ex. D p.5-55.)  About half (119) of the housing needs are for low and very-low income units with 

the remaining portion split between moderate and above-moderate income units.  (RJN Ex. D 

p.5-55.) Based upon these requirements, the Town adopted the current Housing Element in 

January 2015 for 2015 to 2023. (RJN D.)  

The Housing Element identified several housing projects that have been approved or 

were pending approval. Those projects would provide 343 units of housing, however, almost all 

the housing would be above-moderate income units with a small portion of moderate income 

units. (RJN Ex. D p.5-56-57; 5-110.) Bollinger Valley and Indian Valley, the projects highlighted 

by Petitioners in this proceeding, were not included in this count. (Id.)  

The Housing Element relied on the Town’s Moraga Center Specific Plan , which was 

adopted in 2010.  (RJN Ex. D p.5-58.)  The Housing Element estimated that the MCSP could 

provide 630 housing units.  After excluding two of pending projects previously identified and 

considering zoning restrictions, the Town estimated that the MCSP would provide another 530 

units.  (RJN Ex. D p.5-60; 5-63; 5-111.)  The MCSP would include 386 low-income units, which 

is above the 119 units required for low and very-low income housing.  (RJN Ex. D p.5-60.)    

The Housing Element noted that there were a number of additional lots in Moraga that 

were suitable of residential development, but had growth controls or other issues that limited the 

number of units that could be constructed.  Those properties were not included in the Housing 

Element analysis. (RJN D at 5-68, 5-112.)  These excluded properties included both Bollinger 

Valley and Indian Valley.  (RJN D at 5-68 and Table B-3 at 5-112.)  

Petitioners have not shown that the Project would reduce the land available for new 

housing such that the Town could not meet its housing goals, whether one considers the total 

housing goals or only the fair-share requirements.  In fact, the MCSP alone can meet or exceed 

the Town’s housing goals and that area is exempt from the Project.   
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That is not to say that the Project could not still conflict with a specific portion of the 

Housing Element.  In the record, Petitioners identified a few specific portions of the Housing 

Element that they claim would be in conflict with the Project. (AR 3877.)  Petitioners pointed to 

Goal H4 and Policy H4.1, which are to minimize constraints on the development of housing for 

households of all income levels and to improve clarity and reduce ambiguities in the zoning 

ordinance.  Petitioners also pointed to Policy H5.4, which is to ensure there is appropriate 

housing for those with disabilities.  Petitioners have not explained, however, how the Project is 

inconsistent with those other provisions. 

B.  Reduction in Density 

Petitioners also argue that the Project violates Government Code section 65589.7.  

Petitioners claim that section 65589.7 establishes housing “by-right” in certain areas where 

multifamily housing is designed as a permitted use.  Petitioners then argue that the higher 

density zoning in the MCSP is important for the Town to meet its lower income housing needs. 

Petitioners’ argument fails.  Section 65589.7 relates to water and sewer services and not 

housing “by-right”.  And in any event, the MCSP is exempt from the Project and thus, its density 

and height restrictions will not be changed by the Project.  

C. No net loss rule (Government Code § 65863.4) 

Government Code section 65863.4 imposes certain requirements before a city can 

reduce the “density permitted on property authorized for multifamily dwelling uses… .”  This 

statute does not apply to cities that have a “nonconforming use ordinance that applies to 

multifamily dwellings that are involuntarily damaged or destroyed.”  (Government Code 

§65863.4(e)(1).)  The Town has such an ordinance.  (RJN E, Moraga Ordinance sections 

8.20.010-8.20.070.)  

In addition to Government Code section 65863.4, Petitioners cite to 65863 in their reply.  

To the extent Petitioners are arguing that the Project violates section 65863 that argument fails.  

Section 65863 generally requires cities to allow for sufficient residential density to meet their 

housing needs. (Gov. Code §65863.)  Here, the Town’s Housing Element more than meets its 

housing needs.  Much of these needs are met by higher density zoning in the MCSP area, 

which is exempt from the Project.  Thus, the Project does not violate section 65863. 

D. Vagueness 

Petitioners argue that the Project is unconstitutionally vague.  Petitioners point to the use 

of “semi-rural and scenic setting,” “natural character of existing landscape uninterrupted by 

visible manmade features,” retaining the Town’s “unique semi-rural feel and scenic natural 

beauty,” and keeping a development site “in an undeveloped and natural state to the greatest 

extent possible.”  (AR 16, 29, 88, 90.)  These clauses are used in the purpose sections of the 

newly added ordinances or in the goals section in the General Plan.  These statements are not 

impermissibly vague.  
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Some degree of vagueness is permitted in non-criminal land use regulations. “‘California 

courts permit vague standards because they are sensitive to the need of government in large 

urban areas to delegate broad discretionary power to administrative bodies if the community's 

zoning business is to be done without paralyzing the legislative process.’ (Cal. Zoning Practice 

(Cont. Ed. Bar) [] p. 148.)”  (People v. Gates (1974) 41 Cal.App.3d 590, 595.)  

In addition, these goals and purposes are implemented along with the amendments to 

the Town’s General Plan and its Municipal Code.  Petitioners have not shown how any other 

portion of the changes are vague.  For example, the new regulations prevent building near the 

top of a ridgeline. While Petitioners may not like this restriction, the restriction itself is clear.  

Indeed, in some instances the Town has adopted a clear categorical restriction (e.g., no 

development on slopes exceeding 25%), and Petitioners have criticized it as too inflexible. 

E. Government Code §§ 65302.8 and 65863.6  

Petitioners argue that Government Code sections 65302.8 and 65863.6 apply here.  

Section 65302.8 requires the Town to make specific findings when it “adopts or amends a 

mandatory general plan element which operates to limit the number of housing units which may 

be constructed on an annual basis.”  Similarly, section 65863.6 requires that findings be made 

when “[a]ny ordinance adopted pursuant to this chapter which, by its terms, limits the number of 

housing units which may be constructed on an annual basis[.]”  These provisions are directed at 

local ordinances that adopt yearly restrictions on the number of housing units may be built.  For 

example, if the Town adopted an ordinance providing that, regardless of compliance with all 

applicable requirements, no more than a fixed number would be allowed each year, these 

provisions would apply.  Nothing in the Project does so.  

F. Planning Commission Meetings (Government Code §§ 65854 and 65855) 

Section 65854 requires that the planning commission hold a public hearing on “proposed 

zoning ordinance or amendment to a zoning ordinance.”  (Gov. Code 65854.)  The planning 

commission must then send a written recommendation to the legislative body.  (Gov. Code 

65855.)  

Petitioners argue that the Town did not follow these requirements.  However, the record 

shows that the Planning Commission held numerous study sessions in 2016 (AR 421 [summary 

of meetings], 3727-3742 [meeting minutes 10/16/2017]; 3918-3941 [meeting minutes 

12/1/2016]; 3975-3998 [meeting minutes 11/1/2016]; 4032-4048 [meeting minutes 10/27/2016]; 

4098-4111 [meeting minutes 10/19/2016]; 4439-4462 [meeting minutes 10/17/2016]; 5268-5281 

[meeting minutes 2/16/2016];5340-5357 [meeting minutes 2/1/2016];  5627-5654 [meeting 

minutes 1/20/2016].) The October 16, 2017 hearing occurred after a public notice of that 

hearing. (AR 3861-3862.)  The Planning Commission then sent its written recommendations to 

the Town Council. (AR 3791-3815.)  Thus, the record shows that the Planning Commission 

complied with Government Code sections 65854 and 65855.  The section does not preclude a 

city’s legislative body from making any changes to the Planning Commission’s 

recommendations without referring it back to the Planning Commission. 
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G. Regional Welfare Doctrine  

Petitioners argue that the Town’s Projects violate the regional welfare doctrine because 

it will shift the burden of housing to other cities and communities in the region.  Petitioners rely 

solely on Associated Home Builders etc., Inc. v. City of Livermore (1976) 18 Cal.3d 582 for their 

argument.  City of Livermore provided a three-part test for courts to consider when deciding if 

the welfare doctrine has been violation. “The first step in that analysis is to forecast the probable 

effect and duration of the restriction… The second step is to identify the competing interests 

affected by the restriction… [T]he final step is to determine whether the ordinance, in light of its 

probable impact, represents a reasonable accommodation of the competing interests.” (Id. at 

608-609.)  

Petitioners did not address this three-part test until their reply.  And even then, 

Petitioners failed to provide an analysis of the three factors.  In addition, Petitioners have failed 

to provide substantial evidence of the effects the Projects will have (if any) on the surrounding 

communities.  

In addition, a challenge to the MOSO ordinance based on the regional welfare doctrine 

was previously rejected.  (Northwood Homes v. Town of Moraga, supra, 216 Cal.App.3d 1197.)  

The Project at issue here is not identical to the prior challenge and expands the MOSO 

ordinance to private lands and adds some additional restrictions.  Yet the Project here and the 

amendment in Northwood Homes are similar and the logic from Northwood Homes applies here. 

Finally, the Town’s Housing Element was approved by the state Department of Housing 

& Community Development, which the Court finds is not in conflict with the Project.  Having a 

state-approved Housing Element offers some support for the conclusion that the Housing 

Element itself does not result in a violation of the regional welfare doctrine based on housing 

needs 

IV. Declaratory Relief  

Petitioners seek declaratory relief consisting of various determinations that the Town has 

failed to comply with CEQA and the state planning & zoning law.  “‘It is settled that an action for 

declaratory relief is not appropriate to review an administrative decision.’ [Citations.] Declaratory 

relief also cannot be joined with a writ of mandate reviewing an administrative determination. 

[Citation.]” (City of Pasadena v. Cohen (2014) 228 Cal.App.4th 1461, 1466-1467.)  Declaratory 

relief is not “necessary or proper at the time under all the circumstances” in this case.  (Code of 

Civil Procedure § 1061.)  Petitioners’ request for such relief is denied.  

V. Requests for Judicial Notice 

The Town’s requests for judicial notice are granted. (Evid. Code §452(b),(c).)  

 

 

 

 


